MARION SCOVELL 


LENGTH OF SERVICE AS A DETERMINANT IN PAY : CADMAN v HSE & WILSON v HSE

THE CASES


Bernadette Cadman and Christine Wilson are two Prospect members who worked for the Health and Safety Executive. Bernadette is a Principal Inspector and Christine was an Inspector. They had each been in their role for over five years when they presented claims to the Employment Tribunal under the Equal Pay Act in 2001 and 2002. 

BACKGROUND TO THE CASES

At the time of making the claims the difference in pay between the claimants and their comparators was £9,000 in Bernadette’s case and £6,000 in Christine’s. The male comparators were employed on work rated as equivalent with the claimants, and they had been employed by HSE for significantly longer. 

The first issue for the tribunal was whether the claimants could show the pay system had a disproportionate adverse impact on women. The statistics in these cases were fairly stark. For example in Bernadette’s case in the Principal Inspector pay band the average salary for women was £35,414 and for men £39,483, a pay gap of just over 10.5%. The average length of service was 6 years for women and 9.5 years for men. 

When the data was plotted out as to where women and men were within the pay band, there was evidence that men were clustered around the top of the pay band and women around the lower part. There were some anomalies, but overall the data showed that women as a group were being disadvantaged by the pay scheme. It was accepted that the main reason for the difference in pay was due to length of service. It should be noted that HSE recognised the problem, and they had worked on producing equal pay audits and were receptive to narrowing the pay gap.

The causes for the problem lay in the pay system which was common across civil service departments and agencies. There had been a largely incremental pay system across the whole of the civil service until the early 1990s. Pay delegation to individual departments and the introduction of performance based pay around this time resulted in minimal progression through the pay system. Shorter serving employees, who had been at the lower end of the incremental pay scale at the time the system changed, would receive increases based on performance, as would the longer serving employees. This created a ‘tram line’ effect with no real opportunity to narrow the gap in pay. 

Women often tend to have shorter service than men, and this can be due to having time out for family responsibilities. However in the HSE cases the greatest cause for women having shorter service was that the work had traditionally been male dominated. The main Inspector grade for HSE included factory, railway, mines, and nuclear inspectors and until fairly recently there had been many more men than women doing this work. 

THE COURSE OF THE LITIGATION

There was a long and chequered history to the litigation in these cases and the two cases, whilst heard separately, were closely dependent on each other. 

There were nine hearings in total, three hearings in the Employment Tribunal, two in the Employment Appeal Tribunal, three in the Court of Appeal, and one in the European Court of Justice. In both cases the original Employment Tribunals found that HSE had failed to justify the difference in pay. Interestingly in Christine Wilson’s case the ET preferred the evidence of the lay trade union representative to that of the management witnesses, when considering how long it would take to be fully efficient in the role. 

Following the Court of Appeal judgment in 2009 Christine Wilson’s case was due for a remedies hearing in April 2010, but the case was eventually settled. Bernadette Cadman’s case had been remitted to a new tribunal by the EAT on findings of fact, so in theory it could have started again from the beginning in 2010, but luckily was settled!

THE KEY LEGAL ISSUES

These cases were argued on the basis of indirect discrimination, in that the pay system had a disproportionate adverse effect on women employees and that therefore the employer was required to show that the pay system was a proportionate means of achieving a legitimate aim. The key legal issue was whether pay differences due to length of service should be treated differently to the general rule of justification. 

The Respondents argued that European case law provided that length of service in pay schemes would always be justified as length of service goes hand in hand with experience and that experience enables the worker to perform their duties better [Danfoss ECJ 1991 ICR 74]. The Court of Appeal referred Bernadette’s case to the European Court of Justice, where the case was heard on 8 March 2006. 

THE ECJ JUDGMENT

The ECJ in Bernadette’s case held that in cases where the pay system has a disproportionate impact on gender grounds and the employee can provide evidence that raises ‘serious doubts’ about the appropriateness of using length of service as a criteria in determining pay, it will be for the employer to objectively justify that the greater experience does in fact enable the employee to perform their duties better. 

The Court confirmed earlier cases by saying that as a general rule use of length of service is appropriate where experience enables the employee to better perform their duties, but that in some situations the employer will be required to objectively justify their position.

The judgment states :

 “since, as a general rule, recourse to the criterion of length of service is appropriate to attain the legitimate objective of rewarding experience acquired which enables the worker to perform his duties better, the employer does not have to establish specifically that recourse to that criterion is appropriate to attain that objective as regards a particular job, unless the worker provides evidence capable of raising serious doubts in that regard;”

Cadman v HSE 2006 IRLR 969

‘SERIOUS DOUBT’ AND THE COURT OF APPEAL JUDGMENT
Christine Wilson’s case was heard in the Court of Appeal in June 2009. The Court had to determine how the new ‘serious doubts’ test should be applied. The ET had ruled that 

it would only be possible to establish serious doubts about a pay scheme in very few cases and that unless the claimant could show that it was completely inappropriate to use length of service at all they would not be able to pursue their claim. The EAT found that the ET had been too restrictive and that the manner in which length of service is used must be considered, but the test still created a high hurdle for the claimant. 
The Court of Appeal held that the manner in which length of service is applied can raise serious doubts, as well as the fact that it is applied at all. There can be consideration of the proportionality of the way that length of service is used in determining pay. The judgement emphasises that the right to equal pay is a fundamental principle :

“The need to protect rights arising from the use of service-related criteria is not an academic question, as it is common ground that women are often disadvantaged by the use of such criteria in pay schemes.” 

In the Court of Appeal’s judgment, the serious doubts test should act as a ‘filter on claims’ and the hurdle is not as high as that suggested by the EAT.

The judgment outlines the importance of the principle of equal treatment:

“Equal treatment in the prescribed areas is in general to be assured….It is not, therefore, simply a right to be achieved progressively ……  It has immediacy.  It expresses an ideal of social progress and human dignity.  It is an immediate right of equality.  It gives the disadvantaged group a voice at the table.  The employer has defences, but not excuses.” 


                                                                Wilson v HSE [2010] IRLR 59

OTHER PROSPECT CASES 

Cases against another 9 organisations were submitted by Prospect in 2006. These cases were originally stayed pending the outcome of the Wilson case, but the stay was lifted at the end of 2009. Five sets of the cases have been settled. The rest of the cases are now progressing. These will be the first cases to apply the Court of Appeal judgment and to consider the ‘serious doubt’ issue from the start of a case. 

Most of 2010 was spent in a number of Case Management Discussions, with procedural issues being debated and the cases being re-pleaded in the light of the case law. The first Pre Hearing Review, in cases against the Veterinary Laboratories Agency, to determine if the Claimants could establish serious doubts was held yesterday and judgment is awaited. The other sets of cases are listed for hearing later this year.

IMPACT OF THE LITIGATION & CHALLENGES FOR THE FUTURE

Prospect believes that differences in pay should be transparent and justified, reflect a real learning curve and added value to the organisation, and they must be proportionate. Generally we would accept that some difference in pay due to length of service will be appropriate in many jobs, but that this needs to be equitable.

Whilst the Cadman/Wilson litigation was proceeding HSE moved to reintroduce progression. We believe these cases are a good example of individual litigation combined with collective negotiation to improve fairness in pay for all members. 

Prospect negotiators continue to use the arguments from the cases to encourage many other organisations to shorten pay scales and promote progression, although as ever with public sector pay this is within financial constraints.  

The gender pay gap shows little improvement. A survey of Prospect members in 2010 showed a significant gap. Overall 42% of women respondents to the survey earned under £30k compared to 20% of men, whilst almost 47% of men earned more than £40k compared to only 24% of women. 

Prospect is disappointed that the changes to equal pay legislation in the Equality Act have not been more wide ranging. As the two HSE cases show the law is cumbersome and the limited changes to the Equality Act are unlikely to make any real difference. In the current economic climate and with the pay freeze in the public sector it is certainly a challenging time for all involved in pay equality. 
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